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The purpose of this bill is to formalize the relationship between state medical boards and state physician health programs.  The model legislation may be used by states in several ways:  1) as a separate act; 2) as a series of amendments to the medical practice act; or 3) incorporated into regulations promulgated under the medical practice act or any other appropriate state law.

Many, though not all states maintain some type of physician health program.  In some states the medical society performs this function.  In some jurisdictions, however, the licensing authority itself takes responsibility for assessing and monitoring potential physician impairment.  And in others, an independent organization manages this function on behalf of the society or the licensing authority. In a number of states, there is a cooperative arrangement between the licensing authority and the medical society committee or physician health program with regard to physician health provisions. This arrangement may be formalized by contract and/or stipulated in laws or regulations.


There exists wide variability in the relationships between the licensing authorities and physician health programs (or equivalents) in the varying jurisdictions.  In some states, there is a “long arm” relationship between the two, while in others the relationship may be unitary.  There is also wide variability in the funding mechanisms for physician health programs, varying from completely unfunded (maintained solely by participant fees) to privately funded (including charitable donations) to partially or completely publicly funded, usually via licensure fees.  In some cases the funding mechanism is not specified.
  In several states several health professions (and even attorneys) may be covered by the program.  This model legislation is aimed at the profession of medicine.  

This model bill will encourage the development of and strengthen physician health programs by establishing more uniform and effective relationships with state licensing authorities.  A key goal of this model legislation is to protect the public by encouraging access by and treatment of physicians with conditions that could result in impairment, through the assurance of confidentiality and a long arm relationship with the licensing authority.  A secondary goal is to encourage in each jurisdiction, a funding mechanism to insure the continuation of physician health programs.  The model provisions are designed so that a state licensing authority and a physician health program will have wide flexibility to design their own cooperative agreement.  

The bill relates to physicians with conditions that could result in impairment, and not to the distinct and separate issue of professional incompetence, where the physician fails to practice medicine with reasonable skill and safety [Section 3].  Competency issues are specifically dealt with in state Medical Practice Acts. All medical societies support reporting and appropriate disciplinary action wherever a physician exhibits professional incompetence, or is impaired to the extent that there may be professional incompetence, if that physician continues to practice.  

This model legislation also provides that physicians who are actively participating in, or who have successfully completed, treatment programs for potentially impairing conditions, shall not be required to report the fact of their participation to the licensing authority [Section 7].  It also provides that physicians not be excluded from a hospital staff solely because of their participation in such a program [Section 10].  Nothing in this provision however would prevent restriction or revocation of staff privileges based upon evidence that a particular physician does not meet hospital staff privilege qualifications.

Other major provisions include:

1. Recognition by the licensing authority of the state physician health program as the appropriate program of referral for potentially impaired physicians [Sections 4 & 8];

2. A stipulated funding mechanism for administration expenses of the physician health program [Section 4];

3. Periodic joint review by the board or a committee delegated by the board and physician health program administrators of impaired physicians’ cases with confidentiality of physicians’ names maintained [Section 5];

4. Mandatory reporting by the physician health program to the medical board of names of impaired physicians when physician impairment constitutes a danger to the public [Section 5];

5. Sharing the program’s statistical information with the board [Section 5];

6. Confidentiality of physician health program records [Section 9];

7. Immunity for the physician health programs for their actions in carrying out program functions, and for individuals who in good faith report suspected physician impairment to a Physician Health Program or Medical Board [Section 11].
Implicit in this Act is the assumption that all States have other legislation mandating that any health professional, including potentially impaired professionals themselves, are required to report a physician believed to be exhibiting impairment to the state licensing authority.  
While such reporting may not currently be legislated in all states, mandatory suspected impairment reporting including self reporting, coupled with a secure alternate diagnostic and treatment pathway that can only be accomplished through a solid physician health program with a strong and transparent agreement and relationship with the licensure authority,  is the best way to encourage physicians with potentially impairing conditions to seek diagnosis and treatment for potentially impairing conditions before impairment results. 
IN THE GENERAL ASSEMBLY

STATE OF

An Act
Be it enacted by the People of the State of ______, represented in the General Assembly:


Section 1.  This act shall be known as Physician Health Program Act.


Section 2.  The purpose of this Act is to promote public health and safety and to insure the continued availability of the skills of highly trained medical professionals by providing a confidential mechanism for the identification and treatment of physicians suffering from conditions that could result in impairment.

Section 3.  For the purposes of this Act:

(a) “Board” or “Licensing Authority” shall mean the state agency or board having licensing and disciplinary authority over physicians.

(b) “Impairment” shall mean the presence of, any physical, mental or behavioral disorder that interferes with ability to engage safely in professional activities.” (AMA Policy 95.955, CSA Rep.1,A-95)  “Impaired” shall mean currently experiencing impairment. 
(c) “Physician Health Program” or “Program” or “program” shall mean a state sanctioned program for the detection, intervention and monitoring of physicians with conditions that could result in impairment.

(d)  “Committee” or “designated agency” shall mean a committee or delegated agency of the Physician Health Program comprised of physicians and other professionals who have expertise in the areas of alcoholism, drug abuse, and/or mental illness, that has been designated by the Physician Health Program to perform any or all of the activities set forth in Section 4(a) pursuant to agreement with the Board.
(e) “Professional Incompetence” shall mean the inability or failure of a physician and surgeon to practice medicine with reasonable skill and safety.  Although impaired physicians may exhibit incompetence, impairment alone shall not give rise to a presumption of professional incompetence.
(f) “Treatment Plan” shall mean a plan of care, rehabilitation, monitoring and maintenance, followup or aftercare services provided by organizations and/or persons authorized by the licensing authority or the Physician Health Program to provide such services for physicians taking part in the Physician Health Program.

Section 4.  (a) The Board shall have the authority to enter into an agreement with the Physician Health Program to undertake or to delegate to a committee or agency those functions and responsibilities specified in said agreement.  Such functions and responsibilities may include any or all the following:

(i) contracting with agencies or providers of diagnostic, monitoring or treatment services;

(ii) receiving and evaluating reports of physicians suspected of suffering from impairment from any source;

(iii) intervening in cases of verified impairment;

(iv) referring impaired physicians to treatment programs;

(v) monitoring the treatment and rehabilitation of impaired physicians;

(vi) providing or contracting for followup, post-treatment monitoring and support of rehabilitated physicians; 

(vii) educating physicians and the public about the functions of the Program and its relationship to the Board; and

(viii) performing such other activities as agreed upon by the Board and the Program.

(b) An agreement entered into pursuant to Section 4(a) shall specifically provide for the use of state funds and possibly other sources
 for payment of some or all of the expenses of administration of the Physician Health Program.


Section 5.  The Physician Health Program shall develop procedures in consultation with the Board for: 

a) periodic reporting of statistical information regarding physician health program activity;
b) periodic disclosure and joint review of such information as the Board may deem appropriate regarding reports received, contacts or investigations made and the disposition of each case, provided, however, that the Physician Health Program shall not disclose any personally identifiable information about participants except as provided in subsection (5)(c),(d), and (e), Section 6 and Section 7;
c) immediate reporting to the Board, the identity and results of any contact or investigation concerning any impaired physician who is believed to constitute an imminent danger to the public or to himself;

d) reporting to the Board, in a timely fashion, the identity and results of any contact or investigation concerning any impaired physician who refuses to cooperate with the Program, refuses to submit to evaluation or treatment, who is not in compliance with a contractual treatment plan, or whose impairment is not substantially alleviated through treatment, and who in the opinion of the Program is unable to practice medicine with reasonable skill and safety by reason of illness, inebriation, excessive use of drugs, narcotics, alcohol, chemicals or other substances or as a result of any physical or mental condition or may pose a threat to the health or safety of any person, or may exhibit professional incompetence;

e) reporting to the Board, in a timely fashion, the identity of any physician participant regarding whom the Program learns of the filing of any disciplinary charges or actions, or commission of a felony in any jurisdiction; and
f) informing and securing acknowledgement from each participant or applicant for participation of the Physician Health Program of program procedures, the responsibilities of program participants, and the possible consequences of noncompliance with the program or with contractual agreements, including the program’s reporting obligations to the Board.

Section 6.  If the Board has reason to believe that a licensed physician or applicant for physician licensure may currently exhibit impairment, the Board may direct that an evaluation of such physician be conducted by the Physician Health Program or its designee agency for the purpose of determining whether there is current impairment.  The Physician Health Program shall report the findings of this evaluation to the Board.  Every applicant for initial licensure or renewal of licensure shall, as a condition of application, agree to submit to such an evaluation for cause within a specified time frame, and to the release of the results of the evaluation to the Board.    
Section 7.  A physician may voluntarily self refer or report to either the Physician Health Program or the Medical Board the presence of a potentially impairing condition in him or herself.  A physician 

(a) who voluntarily seeks the assistance of the Physician Health Program in assessing or dealing with a condition in himself or herself that could lead to impairment, and who has NOT previously been reported to the Board by any person, will not be reported to the Board solely on the basis of this self referral.  Notwithstanding this provision, if the physician then refuses evaluation by the Program, or if evaluation by the Program reveals evidence of a condition or impairment that could affect the physician’s ability to practice or constitutes a threat to the safety of patients or to the public, or the physician  refuses to cooperate with the Treatment Plan, monitoring and followup or aftercare devised by the Program including any recommendation about current continuation in practice, the Program must report the identity and findings of the evaluation of such physician to the Board.   Participation in the Physician Health Program shall not protect an impaired physician from Board action resulting from a report of his or her impairment or suspected impairment stemming from another source. 
(b) who self refers to the Medical Board for a potentially impairing condition may be referred by the Board to the Physician Health Program in the manner prescribed by Board policies, and subsequent reporting by the Program to the Board will be at the discretion and in the manner prescribed by the Board.  

(c) may request in writing to the Board a restriction of his license to practice medicine.  The Board may grant such request for restriction and shall have authority to attach conditions to the license of the physician to practice medicine within specified limitations.  Removal of a voluntary restriction on licensure to practice medicine shall be subject to the applicable State statute or procedure for reinstatement of license in the jurisdiction.
(d) who is participating in or who has completed a contract for treatment with and has been discharged from the Physician Health Program for this state, who is in full compliance with all facets of the Treatment Plan or has completed treatment and is compliant with aftercare, may answer in the negative on any question on the application to the Medical Board for licensure or licensure renewal regarding current impairment by that condition or those conditions for which the physician is currently participating in or has been discharged from the Physician Health Program.  However, any recurrence of the impairing condition or conditions or the existence of other potentially impairing conditions which are not currently known to the Physician Health Program must be reported on the application.

Section 8.  A report by a health professional, including a self report by an impaired health professional to the Physician Health Program shall be deemed to be a report to the Board for the purposes of mandated reporting of physician impairment otherwise provided for by the statutes of this State.
Section 9.  Notwithstanding any other provision of state law except those enumerated herein, all Physician Health Program records containing identifying information about a client participant shall be kept confidential and shall not be disclosed 

(a) to any third person or entity, unless disclosure is reasonably necessary for the accomplishment of the purposes of intervention, rehabilitation, referral assistance or support services, or 

(b) in any civil or criminal or legal or administrative proceeding, unless the health care professional identified waives the confidentiality privilege or unless disclosure is otherwise required by law.  Excepting these circumstances, no staff member handling records for administrative purposes and no person engaged by the Program to perform evaluations, monitoring, or followup, and no person in attendance at any meeting of a Physician Health Program, its committees or agencies shall be required to testify as to the content of any findings, Committee discussion or proceedings.
Section 10.  An impaired physician who is participating in, or has successfully completed, a Treatment Plan pursuant to this Act, shall not be excluded from any hospital staff solely because of such participation.  
Section 11.  (a) notwithstanding any other provision of law, the Board, the Physician Health Program, designated agencies or delegated individuals and members thereof shall not be liable in damages to any person for any acts, omissions, or recommendations made by him in good faith while acting within the scope of his responsibilities pursuant to this Act.


(b) No person who in good faith and without malice makes a report to a Physician Health Program or Medical Board shall be liable in damages to any person.
� Federation of State Physician Health Programs, accessed Dec. 2008


� This model bill may be used by states in several ways: 1) as a stand alone act; 2) as a series of amendments to the medical practice act; 3) as regulations promulgated under the medical practice act or any other appropriate state law.


� May provide for a certain percentage of registration or licensure fees or an appropriation of other funds, as provided by state constitution and any other applicable state law.
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