
Doctor Ends his Life to Expose Baseless Lawsuit 

By Spencer Sessions

How an unjust legal system and dishonest expert witnesses drove a gifted emergency physician to suicide. His last request was that his story be told. 

On a spring morning of 2004, Dr.Philip Ticktin quietly took his life in his suburban home ending an exasperating three-year lawsuit.   

The athletic, well-liked emergency physician left behind a suicide note that read: “I cannot live with the injustice of this situation.” 

Attached to the note were documents detailing the facts of a 1998 incident and the resulting malpractice case against him. This article summarizes the documents he left behind, distributed by his family through the hospital. His testimonial brings to light why Dr. Ticktin stated in his final words, “Hopefully my death will help to shed light on the problem of dishonest expert witnesses and judges unwilling to scrutinize cases more carefully….”  

The Situation

In the fall of 1998, a young man was sent by his employer to the hospital to obtain a mandatory drug screen after being involved in a minor car accident at work. Because the test was being conducted after lab hours, the emergency staff provided specimen collection service. When the nurse attempted to obtain the urine sample for the drug screen, the patient became agitated and incoherent. Dr. Ticktin, who otherwise would not have been involved in the laboratory function, was then asked to help control the patient who had begun physically thrashing about the room.  

Ticktin described the patient as “very agitated.” He immediately started an IV line, administered sedation, established monitoring, drew labs, and arranged for a CAT scan of the patient's head looking for causes of the mysterious agitation. 

After the CAT scan was completed, the patient suffered respiratory arrest and a rapid drop in oxygen saturation. He was admitted to the ICU and closely monitored for faltering vital signs. Late that night, the patient admitted to having “drunk water” to mask a drug screen he feared would be positive. The next day, the patient slipped into a coma and died.  

That he had been “drinking water” turned out to be a gross understatement: it was estimated that he had consumed over three gallons of water in anticipation of the drug test. In a very literal way, the patient drowned himself internally, a dangerous condition known as water intoxication. 

The First Witness

The patient’s family eventually found a lawyer willing to turn the incident into a lawsuit. The attorney hired a doctor willing to act as an “expert witness” in the case.    

According to this witness’s sworn opinion, the patient did not die as a result of water intoxication, but from the negligent care of Dr. Ticktin. In his deposition, he also claimed that the patient’s excessive water intake occurred at the hospital when the patient was asked to drink fluids to produce a urine sample. 

Dr. Ticktin describes the witness’s statements in these words:

“He states that the patient was asked to drink water to give a urine sample and then became water intoxicated. Nowhere in the medical record does it suggest that the patient was asked to drink water. More significantly, the patient had a water excess of approximately 3 gallons. He was only in the department for 30 minutes when he became agitated. It is not possible to drink 3 gallons of water in 30 minutes. Nor is it reasonable to believe that a patient could accidentally drink 3 gallons of water.” 

Because of the volume of water consumed and the effect of water intoxication on his brain, the patient became “agitated and incoherent” and began “thrashing about” the room. To rule out other causes of agitation, Ticktin prudently obtain a CAT scan of the patient's head.  To do this safely, it was necessary to administer a common sedating drug, Haloperidol, through his IV.  The "expert" claimed that this medicationwas given in both an inappropriate form (intravenously) and in an excessive dose (15 mg). In Dr. Ticktin’s own words,

“… IV Haldol has been used for years and is accepted as appropriate worldwide…there is overwhelming support for the use of IV Haldol at the doses used and much larger in the medical and pharmacological literature…Patients in intensive care units have received daily doses exceeding 600 mg without serious side effects.”

Apparently, the witness’s research on the drug prior to the deposition was less than exhaustive. In the words of Ticktin, “…he [the expert witness] admitted the only research he did on Haldol was to look it up in the PDR [Physician’s Drug Reference].” The PDR is essentially a marketing agreement between drug manufactures and the Food and Drug Administration, and is not considered to be authoritative by any reputable medical sources.. Further questioning revealed that the hired “expert” was even unaware of the basic forms in which the drug was available. 

The Second Witness

In July 2001, a new expert witness was hired by the trial attorney to testify for the plaintiff. Although this new witness had just finished his residency in 1997, he had already been hired and fired from four different emergency medicine positions for reasons ranging from incompetence to an inability to get along with patients. Since being fired from these positions, he had pursued several lawsuits against his former employers and was pursuing a medical malpractice suit against his brother’s physician. When this physician approached a local trial attorney to handle his brother’s case, the lawyer turned down him down, but asked the young doctor to consider becoming an expert witness in the Ticktin malpractice case, which the lawyer was also handling. He accepted.   

To demonstrate the new witness’s lack of medical competence, Dr. Ticktin describes a scene from the deposition in which the “expert” was asked to examine the patient’s CAT scan images. After reviewing the images, he declared that patient suffered from hypoxia, a condition triggered by a lack of oxygen in the brain, which cannot be diagnosed from a reading of a CAT scan. (The existence of hypoxia was a key premise in the plaintiff’s case). It was pointed out to him that at the time of the CAT scan the patient’s oxygen saturation level was a normal, between 92- 99 percent. Though this obvious misdiagnosis was exposed to the witness, he refused to concede his error. 

Speaking Out

The case eventually reached mediation in September 2003. Dr. Ticktin noted that the mediator was very supportive of the doctors and “did not attempt to hide the fact that he thought that the case was nonsense.” Nevertheless, the malpractice lawsuit moved forward despite the best efforts of Dr. Ticktin and the mediator.

Increasingly frustrated, Dr. Ticktin filed complaints against both witnesses with the state medical board for lack of professional competency and objectivity in the courtroom. When the board took no disciplinary action, Ticktin ill advisedly sent letters to the witnesses’ respective employers about their “medically unsound” courtroom testimony.   

In retaliation for speaking out against their experts in the case, the plaintiff attorneys filed for legal sanctions against Dr. Ticktin for “witness intimidation” and “abuse of judicial process.” These sanctions acted like a restraining order on speech, forbidding Ticktin to speak of the case to anyone but his attorney. 

The Last Week

In an even more vigorous effort to punish Dr. Ticktin, the plaintiff attorneys filed and obtained what is called a “crime fraud exception” against Dr. Ticktin and his defense attorney. This sanction dissolved their attorney-client privilege (the ability of a client and an attorney to communicate privately), and was the deathblow to the defense. These charges were filed on a Tuesday. 

On Wednesday, Ticktin agreed to settle the malpractice case out of court for $225,000. On Friday, Ticktin killed himself with a self-inflicted gunshot wound. On Saturday, his body was found in his home after he missed his first shift at work in over ten years. 

The local district records note that the plaintiffs are still seeking damages against Dr. Ticktin’s estate. Apparently, there are still those trying to silence the late doctor on the facts of this case.

Tributes

A professional colleague recalls the day when Dr. Ticktin learned of this lawsuit. She remembers telling him  “that being sued was not a personal reflection of his worth as a physician or a human being, but a result of a broken legal process and a chance of fate." Upon learning of his suicide she said, “But for [Ticktin], as for most physicians, this lawsuit WAS personal, and the legal process broke the man. A fine physician and fine human being is gone.” 

The director of the Emergency Department at his hospital described Ticktin as “a compassionate and competent doctor who had not incurred a single patient complaint in over three years…He always made everyone glad to see him.” 

Dr. Ticktin’s friend, Robert K. Dowd, describes him as a doctor who was “always learning, and asking questions so he could save the next life that came through the ER door.”

Dowd, a former medical malpractice plaintiff attorney, swore off suing doctors and instead has begun lecturing for The National Medical Foundation for Asset Protection, a Utah-based firm that teaches doctors how to protect themselves from lawsuits. 

Dowd hopes to teach doctors how to protect themselves in litigation. “Doctors need to start learning how to start using the legal system instead of being abused by it,” he says. In light of Ticktin’s suicide, the foundation has begun compiling doctor’s litigation experiences to be published in an upcoming book.        

Associates say Ticktin could not understand how he could attempt to save the life of a boy who had intentionally consumed over three gallons of water only to be dragged through a multi-million dollar lawsuit because of it. Ticktin’s malpractice premiums for 2003 already exceeded $40,000, which came out of  his yearly income of $185,000. He was forced to settle this case out of court for $225,000. But if adjudicated, the wrongful death lawsuit could have held Dr. Ticktin personally liable for millions more than his insurance would cover. 

Many physicians are forced to make this painful choice, (or the choice is made for them by their insuror) even in the absence of merit to a claim.  But in Ticktin's case, the decision was made at the time his attorney-client privilege was pierced by the claims of the expert witness.  The injustice was too much for him to bear.

The Emotional Strain of Lawsuits

Dr. John-Henry Pfifferling, Director of the Center for Professional Well-Being in Durham, NC, says Dr. Ticktin’s suicide is not an anomaly. In his 30 years of counseling, he has seen a number of physicians experiencing suicidal ideation, and several suicides in doctors named in lawsuits. He suspects there have been many more.  Because of the stigma of suicide and the position of physicians in society, the rate at which doctors actually carry out the act, he admits, “…is notoriously hard to quantify.” 

“In medical school, you learn by implication that only bad doctors get sued. When a lawsuit hits, at least on some level, the thought goes through your mind: ‘I must be a bad doctor.’

Lawsuits determine what jobs you’ll be able to get, because all settlements go on  your record on the National Practitioners Databank. They determine how colleagues treat you. And after a while, the stigma and fear of lawsuits start to define you,” says Pfifferling. 

Many doctors are told by their attorneys not to mention lawsuits to their colleagues. But lawsuits often take years before they are resolved. This creates an emotional “pressure cooker”, according to Pfifferling, in which many doctors operate under tremendous stress for years on end.  This pressure can result in poor patient relations and practice patterns such as “defensive medicine.” 

In other cases, doctor’s inability to discuss medical complications with colleagues can indirectly cost patients their lives. In the 1990’s, Dr. Hugh Lefler, a Texas OB/GYN, helped pioneer a surgical procedure that ended menstrual periods in women. By the late nineties, he had trained hundreds of OB/GYN’s across the country on the technique. After he performed one of these procedures in 1997, a woman died. This maloccurence (as opposed to malpractice) immediately demonstrated the need to amend the “standard of care” for the procedure. Despite this, days later Dr. Lefler, along with other physicians, became defendants in a malpractice lawsuit. 

 

Lefler was told by his attorney not to discuss details of the suit with anyone to protect all of the defendants. Therefore, he was left unable to update the safety protocol in the procedure to protect future patients. Having fluids monitored continuously throughout the procedure instead of incrementally would have prevented the complication this patient had. In the five-year period before the lawsuit was resolved, a woman in another state died after a similar procedure. This now retired doctor predicts, “Had I not been silenced, a patient’s life may have been saved.”

“What is really sad is that the vast majority of physicians go into medicine hoping to alleviate pain and suffering and make the world a safer place for others,” says Dr. Louise Andrew, a fifth generation physician and malpractice litigation stress consultant. “More so than any other professionals, physicians identify with their profession. When they are sued, it is received as a blow to the heart. When they realize that not only is their former patient attacking them, but also a fellow physician, who is earning substantial fees by acting as an “expert”, the blow is compounded.”  

Like most physicians, she agrees that malpractice can and does occur in medicine, and that fair redress for injured patients is essential.  The current system, however, does not provide fair redress for those truly injured by negligence, she says, and the use of  unqualified, misinformed, dishonest or unethical experts to prove frivolous cases is a very large part of the problem.  

According to Dowd, “Doctors believe in being right and righteous when defending malpractice suits. They expect that justice will prevail. In today’s courtrooms, however, there is a problem establishing a standard of care in light of dishonest expert witnesses. Doctors can no longer expect justice in lawsuits.”

The Expert Witness Industry 

Expert witnesses are necessary in order to establish the “Standard Of Care” in malpractice lawsuits.  This standard is generally defined as “That degree of care and skill which is expected of a reasonably competent practitioner.”
 Unless attorneys can demonstrate that a physician did not meet the standard of care, they do not have a case. The usual way to establish this standard is using the testimony of an expert witness.   But the definition of standard of care, and even the "customary care" actually applied by other physicians is largely unknown to most expert witnesses, according to Andrew.  

Historically, doctors have been reluctant to testify either for or against peers; however this trend  has rapidly reversed in recent years. Because trial lawyers need doctors’ testimony to establish the “standard of care,” and because there are no controls for compensating these witnesses, a willing and qualified medical expert witness can command astronomical fees.  

Hourly rates ranging from $300-$1,500 are not uncommon with some taking in as much as $100,000 a case. With such tremendous earnings for what is essentially stress free work, some see a lucrative expert witness “industry” emerging. Directories of these aspiring witnesses are now peddled online and door-to-door to law firms and insurance agencies. 

ExpertPages.com, an online database, boasts access to over 1,500 experts. Technical Advisory Service for Attorneys, a Pennsylvania-based consulting group, claims to have expert witnesses in over 9,500 job categories. “Expert Witness Practice Management” courses and workshops all across the country and “expert witness” careers are even touted as paths to “financial freedom.”

Some so-called "hired guns" are physicians who make the bulk of their income providing legal testimony. Others are academics that supplement their salaries, sometimes without the knowledge of their universities.  Critics question the objectivity of these “professional experts.”  

Former expert witness Steven Moss reveals in his article “Opinions for Sale” that,   

“…Experts, who are hired and paid by one side in a case, get compensated for saying what the lawyers want to hear. The lawyers invite potential witnesses to their offices for interviews and pepper them with questions, but the question they care most about is "Can you prove my case?" With such a big paycheck on the line, it's easy to find yourself looking for ways to answer "yes." 

Because there is virtually no screening process by the judicial system for expert witnesses, their credentials can sometimes be sketchy. In most states a medical license is all that is necessary to qualify as a “medical expert” in the eyes of the court.  In some jurisdictions, even non-physicians are allowed to testify as to the “standard of care” for physicians.  

Dr. Louise Andrew, who is also an attorney, has been instrumental in the American College of Emergency Physicians’ efforts to deal with unethical expert witness testimony, and is president of a new interdisciplinary membership organization, the Coalition and Center for Ethical Medical Testimony (www.ccemt.org), which seeks to educate on the ethics of medical testimony, and to hold medical expert witnesses accountable for the accuracy of their testimony. 

She explains that ‘experts’ may not be actively practicing medicine “or even have the credentials they claim to possess such as board certification or practice experience in a particular institution or practice setting.”  

"The fact is, we have some very unethical expert witnesses, and the courts allow them to influence juries because they don’t have good alternatives.” Dr. Andrew points out that there are no professional consequences for lawyers who recruit unethical medical experts. The medical profession has usually had no means of providing peer review of such testimony, because most of it is never recorded and therefore not even known to those outside the case. Recently, some medical societies and some state medical boards have begun to pay attention to the problem. Andrew sees this as a good start, but believes that far more can be done to ensure that experts used by the courts are applying the same standards to their testimony which they apply in practice, including objectivity, honesty and ethicality.  

The Divide

While most agree the country’s medical and liability systems are in crisis, there is anything but a consensus on how to address the problem.  Many consumer advocacy groups associated with the American Trial Lawyers Association adamantly push insurance reform measures, which they claim, will lower doctors malpractice premiums. 

Doctor advocacy groups on the other hand, such as Doctors for Medical Liability Reform and the American Medical Association, continue to push for various tort reforms, which they say, will lower multi-million dollar judgments and keep doctors from leaving the profession. 

Some lawmakers are even calling for a complete overhaul of the medical liability system. U.S. Senate Majority Leader Bill Frist recently suggested the creation of a nationwide “expert medical court” system to take the place of the current civil justice system for medical malpractice, a concept also strongly supported by Common Good, a liability reform organization located at www.commongood.com. Outside of medical and legal circles, however, the population remains largely unaware or indifferent on the medical liability issue. 

Mark Hopkins, an orthopedic surgeon who recently left medicine because of liability considerations, cites the need for “a radical change in the health care system in order for it to survive.” These “radical changes” seem especially difficult when political divisions seem so bitterly divided on how to address the same problem. 

Some doctors, frustrated with the rate of political reforms, have invested in asset protection planning to secure their cash-rich assets from seizure. Traditional tax structures like Family Limited Partnerships have recently been rewritten to include asset protection clauses that preclude a professional’s assets from being seized by plaintiffs to satisfy judgments. Such protection can help prevent the need to make a "Hobson's choice" such as was faced by Dr. Ticktin.

But the toll taken on physicians who are unjustly accused of malpractice is far beyond financial.  To many it is a career threatening occurrence.  To some it goes well beyond. 

Dr. Ticktin’s last request before he took his life reads: “I cannot live with the injustice of this situation. Hopefully my death will help to shed light on the problem of dishonest expert witnesses and judges unwilling to scrutinize cases more carefully, and toss the ridiculous ones." 
--------------------------------------------------------------------------------------------
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